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1. The Search for a Standard of Racial Fairness 

In this chapter, we study standards of racial fairness in legislative redistrict- 
ing-a field that has been the subject of considerable legislation, jurispru- 
dence, and advocacy, but very little serious academic scholarship. We at- 
tempt to elucidate how basic concepts about "color-blind" societies, and 
similar normative preferences, can generate specific practical standards for 
racial fairness in representation and redistricting. We also provide the nor- 
mative and theoretical foundations on which concepts such as proportional 
representation rest, in order to give existing preferences of many in the 
literature a firmer analytical foundation. 

Our work also addresses a troubling discrepancy between partisan and 
racial standards of fairness in the redistricting of American legislatures. 
Scholars have reached near consensus on partisan symmetry as a standard 
of partisan fairness and have made great progress on developing measures 
that can be used to see whether electoral systems and redistricting plans 
meet this standard. Perhaps appropriately, the law has lagged well behind, 
with the Supreme Court recognizing only in 1986 that political gerryman- 
dering was justiciable (Davis v. Bandemer) but not yet adopting either a 
standard or measure of partisan unfairness.' Unfortunately, almost the re- 
verse applies to standards of racial fairness: scholars have hardly begun to 
discuss appropriate absolute standards of fairness in racial redistricting, but 
we now have a long list of legislation (largely the Voting Rights Act and its 
amendments), constitutional and statutory interpretation (through a long 
series of Supreme Court cases), and Justice Department ac t i~ i sm.~  With all 
this activity, it is remarkable that there presently exists no agreed upon 
absolute standard of racial fairness in redistricting, and there is even rela- 
tively little discussion about such a standard in public law or the academic 
literature. We begin to address this problem here.3 

Considerable scholarship in recent years has been devoted to issues of 
representation of ethnic minority groups in various American electoral sys- 
tems. Scholars contributing to this literature consistently have identified 
the basic "problem" as under-representation of these groups in Congress, 
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state and county legislatures, city councils, and other legislative bodies. In 
this paper, we study the question of what constitutes fairness in minority 
legislative representation rather than assume the answer-that minorities 
have too few or too many representatives than they deserve based on their 
numbers in the population. We therefore ask: What is the appropriate level 
of representation of a given racial minority group in an American legisla- 
ture? Our search is for an absolute standard of racial fairness, not merely for 
a relative answer such as "minorities have too much or too little." The 
possible answers to our question may be normative, but at least our ques- 
tion does not presuppose a particular normative a n ~ w e r . ~  

We begin our analysis in section 2 by asking a somewhat stylized ver- 
sion of a question about standards: How many legislative seats should be 
allocated to minority groups? We discuss previous answers to this question 
in section 2.1 and then offer three new approaches in sections 2.2 and 2.3. 
Section 3 then addresses the issue of comparative standards--comparing a 
minority group's representation with that of other groups in the population. 
We conclude in section 4. 

2. Theoretical Standards: What Is a Fair Seat Proportion 
for the Representation of Protected Minorities? 

We focus our question about racial fairness in four ways. First, one can 
concentrate generally on a minority group's "candidate of choice" or spe- 
cifically on the election of a member of that group. The former is supported 
by many scholars who prefer to focus on the wishes rather than characteris- 
tics of the minority populat i~n.~ The latter can be justified by appealing to 
concepts of descriptive representation and the desirability of role models6 
Since the two frequently coincide in practice, we use the criteria inter- 
changeably in this section, usually focusing on election of members of the 
minority group.7 Although the distinctions between these standards are im- 
portant, our analysis is relevant to both. 

Second, for further simplicity, we will usually focus on African Ameri- 
cans. They constitute the group to which the literature has been primarily 
addressed, and their more uniform voting behavior makes theoretical and 
empirical analyses easier. 

Third, our question can be focused even further by asking directly about 
the number of legislative seats that African Americans should be allocated. 
This is possible since it is often easy in practice to draw legislative districts 
that have extremely high probabilities of electing minority legislators. 
These majority-minority districts may be oddly shaped and of dubious con- 
tiguity, they may violate many other desirable criteria in redistricting, but 
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they have been and can be drawn by legislative mapmakers. Alternative 
choices-ignoring minorities when redistricting, using "neutral" redistrict- 
ing criteria, or using something other than minority-based rules-also 
have immediate and predictable consequences for racial representation. In 
the practice of drawing districts, one can ignore the issue, but one cannot 
avoid it. Our decision to recognize this fact of American redistricting 
should not be taken as an endorsement or criticism; other approaches could 
be taken. 

Fourth, we clarify the relation between racial fairness and affirmative 
action. Proponents of affirmative action in redistricting suggest that redis- 
tricting be used to "affirmatively gerrymander" in the interests of racial 
minorities. Some of these affirmative steps would only correct the situation 
to one of "fairness" (as yet undefined by any existing consensus), while 
others would explicitly go beyond some definition of fairness in order to 
redress and compensate for years of district lines drawn to prevent blacks 
from being elected to legislative posts. We view the question of whether to 
go beyond some absolute standard of fairness to compensate for past dis- 
crimination as very important but outside the scope of this paper. Our only 
present colicern is defining this standard of fairness in the first place. Re- 
gardless of whether one is interested in reaching a level of absolute fairness 
or something beyond, one first needs a clear, absolute definition of fairness, 
a definition that has not been provided by the literature. 

To pose our question about standards of racial fairness directly: What 
proportion of legislative seats should be held by blacks? Some may be 
uncomfortable with this formulation (as are we) since it seems to ignore 
the role of the electoral process entirely. This certainly is true, and a com- 
plete policy choice must address the electoral process as well. However, 
the question of results is straightforward and, even in the extreme form 
posed here, is relevant to the policy of drawing majority-minority districts, 
in which it is possible, in practice, for redistricters to decide on the number 
of seats that will be won by blacks.' Possible answers to the question in- 
clude "zero," "as many as possible," "use other criteria and ignore the 
number of black districts," "the number proportional to their percentage 
in the general population (proportional representation)," or others. We ex- 
plore several of these possible answers to this question and offer some new 
approaches. 

At least until recently, the explicit or implicit normative judgment that 
racial minority groups were under-represented was not the subject of much 
controversy, since in many areas there were significant proportions of the 
population composed of these minorities but zero legislators from this 
group. Few would argue that this situation occurred by chance alone rather 
than by an intentional strategy of racial gerrymandering. In South Carolina, 
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30 percent of the population is black, blacks vote with a very high degree 
of unity for Democratic candidates and almost unanimously for black can- 
didates, but from Reconstruction until 1992, South Carolina's congres- 
sional delegation included no black members. The 1992 election not only 
saw the first African Americans since Reconstruction elected to the U.S. 
House from South Carolina, but also from Alabama, Florida, and Virginia, 
and the first black elected from North Carolina since 1898-a11 states with 
significant black populations. Regardless of one's ideological position or 
preference for a normative standard, it is not difficult to see at least the 
possibility of inequity here. Of course, this "inequity," even if agreed upon, 
is a relative standard, and therefore does not answer our call for an absolute 
standard of racial fairness. 

We believe the question about the right absolute standards of minority 
representation we have posed is relevant regardless of the existing level of 
minority representation. The question is also of special relevance currently, 
since the number of minorities elected to legislatures around the country 
has been increasing rapidly. Nationwide, the number of African Americans 
elected in U.S. state legislatures more than doubled between 1970 and 
1990, increasing from 179 to 440, with additional increases in 1992. The 
number of Hispanics holding state legislative and executive offices in- 
creased from 110 in 1984 to 133 in 1990. In the U.S. Congress, the number 
of blacks increased from 10 in 1970 to 25 in 1990 and 38 in 1992, while 
Hispanic representation in the US .  Congress increased from 5 to 11 be- 
tween 1977 and 1992. The actual levels are still far below what some advo- 
cates consider desirable, but the trend is unambiguous. 

In figure 4.1, we give a summary of the current situation for black repre- 
sentation in the lower houses of American state legislatures, as of 1990.9 
The horizontal axis is the percentage of the voting age population that is 
black. The vertical axis is the percentage black in the legislature. States that 
fall on the diagonal line have blacks proportionally represented in the legis- 
lature. The few states that are plotted above the line have a (slightly) higher 
proportion of blacks in the legislature than in the voting age population. 
States below the line have a smaller proportion of blacks in the legislature 
than among those of voting age. 

Several features of figure 4.1 are of importance. First, states with fewer 
than about 7-10 percent of the voting age population are represented ap- 
proximately proportionally. However, states with larger black voting age 
populations are disproportionally farther from proportional legislative rep- 
resentation (since they are farther below the line). The latter may reflect 
V.O. Key's finding that political discrimination against blacks is strongest 
when they become threatening, that is, when they come closer to forming 
a majority and winning political office." Additionally, states with higher 
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Percent black in voting age population 

Figure 4.1. State Legislatures in 1990. States with at least one multimember 
district are in boxes. States falling on the diagonal line have proportional repre- 
sentation of blacks in their legislatures. The square at the origin corresponds to 
the states Maine, Montana, Idaho, North Dakota, and South Dakota. All had zero 
blacks in the legislature and less than 0.5 percent blacks in the voting age popula- 
tiori. Several states (Colorado, Connecticut, Hawaii, Iowa, Minnesota, Ne- 
braska, New Mexico, Vermont, Washington, and Wyoming) were moved by 
small amounts (always less than 0.5 percent on each scale) to make the figure 
more legible. 

proportions of blacks are more likely to have had a history of slavery, 
discrimination, and disenfranchisement. Finally, states with at least one 
multimember district have boxes around their names in figure 4.1. Since 
the boxed states appear randomly spread out on this graph, the type of 
district appears unrelated to the proportion black in the population and the 
legislature and to the degree of disproportionality. Of course, different 
types of multimember districts, and differences in the extent to which they 
are used in a state, might have very different consequences for minority 
representation. 

2.1 Previous Answers 

Previous research on fairness to protected minorities in redistricting has 
been either advocacy, empirical research, or both. Very little theoretical 
work has been devoted to developing absolute standards of fairness. Advo- 
cates have made philosophical arguments, proposed remedies, and outlined 
legislative and judicial strategies to increase the representation of protected 
minorities." Empirical researchers have studied general trends in minority 
























